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M1 Def endant Verne L. Watson appeals the Maricopa County

Superior Court’s affirmance of his Phoenix Municipal Court
conviction for a violation of the City of Phoenix’ s “Neighbor-
hood Preservation Ordinance” arising out of the condition of
def endant’ s prem ses. Def endant appeals pursuant to Arizona
Revi sed Statutes Annotated (“A. R S.”) section 22-375 (1990),

all eging the unconstitutionality of the ordinance. Because we



find that the ordinance is constitutional on its face, we
affirm
BACKGROUND

12 In COctober 1998, defendant was tried in Phoenix
Muni ci pal Court for a violation of chapter 39, article 2,
section 39-7(A) (Supp. Apr. 30, 1998), of the Phoenix City Code.
Section 39-7(A) prohibits visual blight and al so prohibits the
accumul ation of garbage, debris, and the |like on one’s prem ses
if the result is a health or safety hazard. Section 39-16(C)
puni shes a violation of section 39-7(A) as a class one m sde-
meanor .

13 The evidence showed that defendant’s backyard was
filled with dry vegetation, tires, scrap netal, an old barbecue
grill, buckets, inoperable notor vehicles, auto body parts, wood
stacked along the fence, barrels, and bicycle parts. Although
def endant’ s backyard is fenced, the fence is |l ess than six feet
hi gh and does not conpletely shield the yard and its contents

from view. A city inspector testified that the accunul ated

material in defendant’s yard constituted a fire and safety
hazard.
14 The muni ci pal court found defendant guilty and i nposed

a $2,500 fine with $2,300 to be suspended upon defendant’s full

conpliance with the ordinance within four nonths. Def endant



appeal ed the conviction to the superior court alleging that the
ordi nance was arbitrary and unreasonable and that it permtted
authorities to take his property wi thout just conpensation. The
superior court affirmed the judgnment of the nunicipal court, and
def endant appealed to this court. Def endant argues here that
the ordi nance viol ates substantive due process under both the
United States and Arizona Constitutions and is overbroad. In
his reply brief, defendant resurrects the argument he nmade to
t he superior court that the ordinance effects a taking of his
property w thout just conpensation. We do not address this
| atter argunent because defendant did not raise the issue in his

opening brief. See State Farm Mutual Autonobile Insurance Co.

v. Novak, 167 Ariz. 363, 370, 807 P.2d 531, 538 (App. 1990).

ANALYSI S
15 Qur jurisdiction over a case that originates in
muni ci pal court, is appealed to superior court, and then

appealed to this court is limted by AR S. section 22-375 to
whet her the ordinance is constitutionally valid on its face

State v. Martin, 174 Ariz. 118, 120-21, 847 P.2d 619, 621-22
(App. 1992). If the ordinance is facially valid, our inquiry
ends as we have no jurisdiction to reviewits specific applica-

tion to a defendant. State v. MLanb, 188 Ariz. 1, 4, 932 P.2d

266, 269 (App. 1996).



Subst anti ve Due Process

16 Def endant first chall enges the ordi nance on substantive
due process grounds. Such a chall enge asks a court to engage in
a “substantive review of the conpatibility of the questioned
law with the Constitution. John E. Nowak & Ronald D. Rotunda,
Constitutional Law 8§ 10.6, at 346 (5th ed. 1995). In undert ak-
ing this task, an initial question for the court is the inten-
sity of the review to which it should subject the |egislation

a question that in turn depends on the nature of the individual
right affected by the | egislation.

17 In the substantive due process context, independent
review with no deference to legislative judgnent, or “strict
scrutiny,” is enployed for Ilegislation that significantly
i mpi nges on fundanmental individual rights, and such | egislation
will be upheld only if the state proves that it is justified by
a conmpelling state interest. See, e.g., Roe v. Wade, 410 U. S.
113, 153-56 (1973) (finding a fundanental right to abortion
deci sion and applying strict scrutiny). If a fundanental
i ndividual right is not inplicated, the legislation is subject
to a nore rel axed review, usually to determ ne whether there is
a “rational basis” for the I|egislation. This type of review
i nvol ves significant deference to the judgnment of the |egisla-

tive body regarding both the propriety of governnental involve-
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ment in the area covered by the | egislation and the reasonabl e-
ness of the neans chosen to achieve the | egislative goals. See,
e.g., Wshington v. ducksberg, 521 US. 702, 728 (1997)
(declining to find a fundanental right to assisted suicide and
applying rational basis review); see also Mchael J. Phillips,
The Nonprivacy Applications of Substantive Due Process, 21
Rutgers L.J. 537, 575-77 (1990) (discussing the various types of
deferential, or “lowIlevel,” review nethods enployed by the
Suprenme Court in different substantive due process contexts).
To successfully attack legislation subject to this type of
review, the chall enger nmust prove that the | egislation |acks any
concei vabl e rational basis. Heller v. Doe, 509 U S. 312, 320-21
(1993).1

18 What is a fundanmental right? A fundanental right has

been defined as one that is “‘deeply rooted in this Nation's

! Revi ew net hodol ogy under substantive due process is
simlar to that enployed under the equal protection doctrine;
that is, there are differing levels of scrutiny depending upon
the nature of the right involved, and the justification required
for the legislation is greater or |esser depending upon the
intensity of the scrutiny applied. Nowak & Rotunda, supra, 8
11.4, at 383, 8 11.7, at 404. \Whether a piece of legislationis
revi ewed under the equal protection doctrine or the substantive
due process doctrine depends upon its nechanics. If the
|l egislation affects all persons, substantive due process
appl i es. ld. 8 11.4, at 383. If the legislation creates a
classification and affects only nenbers of the class, review
under equal protection is appropriate. Id.

5



1" [

hi story and tradition, or is so weighty as to be inplicit in
the concept of ordered liberty,” such that ‘neither liberty nor
justice would exist if [it] were sacrificed.’” Bowers .
Har dwi ck, 478 U.S. 186, 191-92 (1986) (quoting Miore v. City of
East Cl evel and, 431 U.S. 494, 503 (1977), and Pal ko v. Connecti -
cut, 302 U. S. 319, 325, 326 (1937) (overruled on other grounds
by Benton v. Maryland, 395 U S. 784, 794 (1969)). Many of the

fundamental rights accorded citizens are included in the Bill of
Ri ghts. Beyond this specific enuneration, the Suprenme Court has
identified in the Constitution a fundanental right to privacy,
mani fested in such forms as the right to marriage, the right to
procreation, the right to child rearing and education, the right
to contraception, and the right of a woman to choose whether to
have an aborti on. Bowers, 478 U. S. at 190 (listing cases
establishing these rights as fundanental). It should be noted
that this “privacy” right is not sone broad, unrestricted right
to be left alone. Rather, it is a nore particularized concept
of privacy, focusing on concerns “of the nost fundanmental sort”
to the individual, concerns that inplicate ®“autonony wth
respect to the nost personal of life choices” and “the intimte
aspects of identity.” Laurence H. Tribe, Anerican Constitu-

tional Law 8 15-1, at 1302 (2d ed. 1988).



19 Turning nowto the i nstant case, defendant i nvokes this
fundamental right to privacy, identifying “the sanctity and
privacy of the home” as the interest at stake.? Although we
agree that one’s right to privacy in the hone is, in appropriate
circunstances, a fundanmental right worthy of the highest degree
of protection, we disagree with defendant that this is the right
inplicated in this case. Viewed in its proper context, defen-
dant’ s request actually seeks recognition and protection of a
ri ght to keep an accunul ation of debris in his yard. 1In effect,
this amobunts to a right to be conpletely free from governnenta

regul ati on of the use and occupancy of one’s real property, a
right that not only is not fundamental but does not exist. Cf.
City of Phoenix v. Fehlner, 90 Ariz. 13, 17, 363 P.2d 607, 610
(1961) (observing with regard to zoning | aws enacted to all evi -
ate urban blight that “[t]he concept that a man owns his

property fromthe center of the earth to the limts of the sky

2 |In addition to citing the Fourteenth Anmendment to the
United States Constitution, defendant relies on the right to
privacy guaranteed by article 2, section 8 of the Arizona

Constitution as a source of the right he asserts. However,
other than to claimthat the Arizona provision renders “a man’s
home his <castle,” defendant offers no analysis of the

applicability of that clause separate fromhis discussion of the
United States Constitution’s Due Process Clause. W therefore
l[imt our analysis to the latter authority in addressing
def endant’ s chal | enge.



to use as suits his own fancy is not now and has not ever been
entirely true.”).

110 We |iken defendant’s attenpt to create a fundamenta
right to that made by the defendant in Fuenning v. Superior
Court, 139 Ariz. 590, 680 P.2d 121 (1983). The Fuenni ng
def endant attacked Arizona s drunk-driving |aw, reasoning that
he had fundanental rights to travel and to maintain a driver’s
license and that the DUl statute unconstitutionally inpacted
those rights. Id. at 595, 680 P.2d at 126. The Arizona Suprene
Court concluded that the defendant was m scharacterizing the
rights at issue. 1d. at 597, 680 P.2d at 128. The court noted
t hat regardl ess whether defendant had a fundanmental right to
drive, and even if he had a “right” to drink, he certainly did
not have a fundanental right to conmbine the two, the activity
specifically addressed by the statute. 1Id.

111 Here too def endant has m scharacterized the right for

whi ch he seeks fundanmental status. Defendant’s asserted right,
a right to accunul ate debris in his yard, is not “deeply rooted
in this Nation’s history and tradition” or “inplicit in the
concept of ordered liberty.” 1In short, it is not a fundanental
right, and the ordinance therefore is subject to rational basis

revi ew.



112 Rati onal basis anal ysis | ooks at the ends sought to be
achi eved by the questioned | egislation and the means enpl oyed to
achi eve those ends. Legislationis valid if the subject matter
is within the state’s power to regulate and if the neans
enpl oyed are reasonabl e. See Canpbell v. Superior Court, 106
Ariz. 542, 546, 479 P.2d 685, 689 (1971). To establish that
| egi sl ation viol ates substantive due process, the plaintiff nust
prove either that the objectives of the legislation are not
proper for governnental involvenent, see O Connor v. Donal dson,
422 U.S. 563, 575 (1975), or that the governnment’s action as
expressed in the legislation is clearly arbitrary and unreason-
abl e, having no reasonable relation to pronoting legitimte
obj ectives, see Jackson v. Indiana, 406 U. S. 715, 738 (1972).
113 We turn now to the subject ordinance. Section 39-7(A)
provi des,

CGeneral: Al land including exterior pre-

m ses and vacant |and, whether inproved or

uni nproved, shall be maintained free from
any accunul ati on of garbage, debris, rubble,

hazardous waste, litter, rubbish, refuse,
waste material, or blight, which includes,
but is not limted to, graffiti on walls,

fences, mail boxes, etc., bottles, papers,
gl ass, cans, discarded broken, or inoperable
appliances, discarded or broken furniture,
br oken gl ass, di scarded broken or inoperable
equi pnment, discarded or broken bicycles, an
accurmul ation of vehicle, bicycle or appli-
ance parts, piles of mxed materials, dry
vegetation, rags, enpty barrels, boxes,

9



crates, packing cases, mattresses, bedding,
excel sior, packing straw, packing hay or
ot her packing material, |unmber not neatly
pil ed, lunber stored in front yards, scrap
iron, tin and other netal not neatly piled
or anything whatsoever in which insects,
rodents, snakes or other harnful pests nmay
live, breed or nultiply or which may ot her-
Wi se create a fire hazard. It is an affir-
mati ve defense to a violation of this sub-
section based on the presence of an inopera-
bl e vehicle that the vehicle was registered
to a resident of the property, that the
vehi cl e was undergoing repair, and that the
total period during which the vehicle was
i noperable did not exceed fifteen days.
This affirmati ve defense may not be raised
nore than three tines in any conbination of
civil or crimnal proceedings in any one
cal endar year.

114 We exam ne the ordinance initially to determne its
goal s. If those goals are evident from the |anguage of the
ordi nance, we need | ook no further. See Continental Casualty

Co. v. Industrial Comm ssion, 113 Ariz. 116, 118, 547 P.2d 470,

472 (1976) (no statutory interpretation is needed if the intent

of the statute is plain from its |anguage). Thi s ordinance
plainly evinces its goals in its |anguage. By focusing on
accurmul ations of garbage, debris, etc., in which ®“insects,
rodents, snakes or other harnful pests my |ive, breed or

multiply or which my otherwise create a fire hazard,” the
ordi nance seeks to pronote health and safety. |In addition, the

ordi nance is also directed at curbing “blight,” which is defined
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inarticle 1, section 39-3 (Supp. July 31, 1998) as “[u]nsightly

conditions,” several illustrative exanples of which are pro-
vi ded.
115 If promoting health and safety and curbing visual

pol lution are legitimte governnental objectives, the ordinance
passes its first hurdle toward a finding of constitutionality.
Arizona Downs v. Arizona Horsenmen’s Foundation, 130 Ariz. 550,
555, 637 P.2d 1053, 1058 (1981). 1In this regard, safeguarding
the general health, safety, and welfare of the comunity has
| ong been considered a proper goal for nmunicipal government.
Village of Euclid v. Anbler Realty Co., 272 U S. 365, 395
(1926) . In addition, protecting aesthetic values by avoiding
visual clutter is a constitutionally sanctioned objective for a
muni ci pality. One Wrld One Famly Now v. City & County of
Honol ul u, 76 F.3d 1009, 1012 (9th Cir. 1996) (quoting Menmbers of
the City Council v. Taxpayers for Vincent, 466 U. S. 789, 806-07
(1984)). Clearly under these authorities, the subject matter of
this ordinance is a proper area for nunicipal regulation.

116 Def endant does not seriously contest the | egitimcy of
t he ordi nance’s goals, but asserts that the ordi nance enpl oys
means that cause it to extend beyond its permtted reach.
Def endant argues that the ordinance, in regul ati ng what one may

keep on one’s preni ses, would prohibit such accunul ati ons as a
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tidy collection of antique bottles or a yard full of pristine
rose bushes. Such a prohibition is arbitrary and unreasonabl e,
def endant reasons, because these accunul ati ons pose no threat to
health or safety and could not reasonably be regarded as blight.
117 Def endant’ s contention is prem sed on a m sreadi ng of
t he ordi nance. The reach of this ordinance is far short of
defendant’ s hypothetical bottle collection or rose garden. W

first note that the use of the term “accunul ati on” inherently
limts the scope of the ordinance because it inplies that the
ordi nance is not aimed at an orderly assenbly of itenms but is
concerned with a cluttered and nessy array of property. See The
Random House Dictionary of the English Language 10 (unabr. ed.
1967) (defining “accunul ate” as “to heap up; gather, as into a
mass”) . A second |limting feature of the ordinance is that
accurmul ations offend only if they are health or safety hazards
or constitute visual pollution. Thus, in a prosecution under
the ordinance, the city would have to prove that the subject
accurmul ation had the characteristics necessary to create a
health or fire hazard, or, if the prosecution were for blight,
t hat under an objective standard a hypothetical reasonable
person would regard the condition as unsightly.

118 We find that the | anguage of the ordi nance adequately

restricts its scope so as to target only conditions that the
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city may legitimtely regulate. Consequently, the ordinance's
means of achieving its objectives are reasonable. Because we
have al so found that those objectives are proper for a nunici-
pality, we hold that the ordinance passes rational basis
scrutiny and is facially constitutional. See Canpbell, 106
Ariz. at 546, 479 P.2d at 689.
Over breadth

119 Def endant al so argues that the ordinance i s overbroad
in that it crimnalizes behavior that is |awful and cannot
constitutionally be made unlawful. Def endant uses the sane
bottle collector and rose gardener he hypothesized for his due
process argunent. However, he does not identify any First
Amendment interest inplicated by this ordinance.

120 Ordinarily, one whose conduct is clearly within the
prohi bitory provisions of an ordi nance has no standi ng to argue
t hat the ordinance also reaches | awful conduct of persons not
before the court. Seeley v. State, 134 Ariz. 263, 267, 655 P.2d
803, 807 (App. 1982). Such an argunent is avail able, however,
if the conduct in fact inplicates an interest protected by the
First Amendnent. See MLanb, 188 Ariz. at 9, 932 P.2d at 274.

Because no such interest is involved here, we find that defen-
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dant lacks standing for an overbreadth argunment, and we
t herefore decline to consider it.:3

CONCLUSI ON
121 Section 39-7(A) does not violate substantive due
process, and defendant |acks standing to raise an overbreadth
ar gument . We therefore affirm defendant’s conviction for

violating this ordi nance.

James B. Sult, Judge

CONCURRI NG

Rebecca W Berch, Presiding Judge

E. G Noyes, Jr., Judge

3 In truth, defendant’s overbreadth argunment is precisely

the same as his due process argunment. In his brief, defendant
acknowl edges this and offers nothing additional by way of
analysis or authority. Even if we were to consider an

overbreadth argunent, we would reach the sane result as that
reached on the due process issue.
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